
The Courts of Justice Act spe-
cifically contemplates the exist-
ence of a family court under s. 
21.1.

According to s. 21.2(3), every 
judge of the Superior Court of 
Justice is also a judge of the 
family court. This essentially 
means that a judge who would 
primarily sit in the family court 
could also potentially hear non-
family related matters in the 
Superior Court of Justice.

Alternatively, a judge who 
rarely sits in family court could 
be required to hear disputes 
regarding family law matters. 
Consequently — and despite the 
existence of a family court — 
family law litigants may be sub-
ject to appearing before judges 
who do not often sit in a family 
court, which is not in the best 
interests of the litigants.

It is evident that family law 
litigants are often engaging in 
intensely emotional and sensitive 
disputes, the outcome of which 
could affect the rest of their lives. 
Therefore, it is of paramount 
importance that the individuals 
charged with the authority to 
make decisions in order to resolve 
family law disputes have all the 

necessary and requisite resour-
ces, including experience with 
and specialized knowledge of 
family law.

It is incredibly ineffective to 
allow judges with minimal know-
ledge in family law to hear family 
law disputes merely because they 
are also superior court judges. It 
is counterintuitive and defeats 
the purpose of a family court. The 
Law Society of Upper Canada 
recommends that lawyers who 

practice in specific areas of law 
become proficient and experi-
enced in that rather than 
engaging and practicing in num-
erous diverse areas. In so doing, 
the lawyers are better able to 
serve their clients effectively and 
efficiently. Therefore, it would 
seem as though expecting the 
same specialization and experi-
ence from superior court judges 
on a family court matter would 
provide a more effective way to 
serve the public and access jus-
tice. Ultimately, when a pro-
spective client walks into a family 
law office, they expect to meet 
someone who is well-versed in 
family law, why should they 
expect anything different when 
they walk into a family law court-
room?

A unified family court through-
out Ontario would be ideal, pro-
vided that litigants are able to 
present their arguments to special-

ized judges dealing exclusively and 
consistently with family law related 
matters. A specialized judge does 
not need to deal with family law all 
of the time, but should appear in a 
family court on a regular basis in 
order to fully understand family law 
litigation.

A pilot project was undertaken in 
Hamilton, Ont. in 1977 to determine 
the viability of a unified family court. 
In a nutshell, the federal and provincial 
governments came together to create a 
court that would have complete juris-
diction over all family law matters and 
that would utilize specialized judges 
and services in order to deal with 
family law issues in a speedy way. 
Since the creation of the unified family 
court, the concept has expanded and 
branched off into 17 locations across 
Ontario.

The family court consists of 
superior court judges who hear mat-
ters of both provincial/territorial and 
federal jurisdiction. In addition, 

there is a tendency within these 
courts to encourage the use of con-
structive and non-adversarial tech-
niques to resolve issues and provide 
litigants with access to various sup-
port services within their commun-
ity, such as parenting education 
classes, mediation and counselling.

For the remaining locations that 
have yet to institute a family court, 
family law matters may be heard in 
either the Ontario Court of Justice or 
the Superior Court of Justice.

In order to mitigate this problem, 
and in an attempt to reform family 
law litigation, Justice Warren Wink-
ler has suggested that the family 
courts be expanded so that they 
spread across all of Ontario.

According to Justice Winkler, a 
family court would provide our sys-
tem and family law litigants with 
increased efficiencies since all 
resources would be concentrated in 
one set of courts. In addition, a 
family court would provide family 
litigants with a more simple and 
streamlined procedure so that deci-
sions could be rendered quickly and 
with less cost to the litigants.

Having practised family law 
exclusively for almost 20 years, I 
can say that most parties in family 
law matters want quick and reason-
able resolutions. Typically, the 
issues the parties are dealing with 
involve high emotions that create 
lots of stress.

I agree with Justice Winkler’s 
statement that the expansion of the 
family courts would afford family 
law litigants increased efficiencies. 
In addition, we would not only need 
a specialized court, but rather a spe-
cialized court containing specialized 
judges. n
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and that can even lead to law 
society complaints.

Programs are in place in some 
high-volume courts to help unrep-
resented litigants with low literacy. 
At the Sheppard Avenue E. court, 
for example, articling students 
work pro bono doing document 
preparation. Workshops are being 
implemented at other courts to 
teach litigants how to fill out the 
forms to change their amount of 
child support and to explain what 
documents, such as tax returns, 
the court needs to see to make a 
decision. But there is still much 
that can be done. As Justice 

Brownstone says, “Duty counsel 
must be trained to alert the judges 
to potential literacy issues. If there 
are no opportunities for lawyers or 
students to work pro bono, then 
we must enlist the help of the 
community in the same way that 
has been done in the criminal 
courts.”

Now that you know the extent of 
the problem, how will you help? n
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Isolation and fear of illiteracy exposed

Another challenge we 
face is when they 
haven’t filed any 
materials. Often that 
is because they 
cannot fill out the 
forms.
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